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Hccnenyercs nmpaBoBasi mpupoja
npuHLKIIOB npaBa. Ocoboe BHUMaHUE
yAeJSeTCs aHAJIN3y MeCTa U POJIM NPUH-
LIUIIOB 1IPaBa B COBPEMEHHOH NPaBOBOIi
cucreMe. AHaIU3UPYIOTCS COBPEMEH-
HBIC THIIbI KJ'IaCCl/ICbMKaLLHM IIpaBOBBIX
npuHuunos. PaccmatpuBaercsa 3Haue-
HHUE OCHOBOIOJIATAIOLIMX MJEH NpaBa B
YCIIOBUSIX COBPEMEHHOCTH.
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NMPUHUWUMNDbI NMPABA:
COBPEMEHHbIE noaxoabl

J-I to6as 06NacTb XMU3HeAEeATENbHOCTU Ye-
rioBeKa OCHOBbIBAETCS Ha OnpeaeneHHbIX NPUH-
umnax, 1 topuandeckas cdepa He SBNAeTcs uc-
kniodeHveM. B dwunocodun npuHUun — ato
pyKoBOAALLASA Uaes, nepeoHayano, LeHTpansHoe
MOHATME TOro UNW MHOMO NpegMeTa, npouecca,
AeATenbHOCTU. ApUCTOTENb NOHUMAN MPUHLIMN
Kak NepBylo NPUYMHY, TO, UCXOOHA U3 YEro He-
YTO CyLLecTBYeT unu ByaeT CyLLecTBOBaTb.

PaccmaTtprBas AaHHOE NOHATUE B aHTPOMO-
NIOrMYECKOM Krtode, NPUHLMN MOXHO onpeae-
NNTb KaK BHYTPeHHee ybexaeHne YenoBeka, oc-
HOBbIBaIOLLLEE Er0 OTHOLLEHMNE K AENCTBUTESb-
HOCTK, onpeenstoLwee HoPMbl €ro NoOBeAEeHNS
N AeSTEeNbHOCTU B TOM UIKM UHOM cpepe. B aTu-
Ke NPVHLMMN eCTb HOpPMa, NPaBWO NOBEAEHMS,
KOTOpOE MOXET ObITb BCEOOLLMM (MOpanbHbIM)
M yacTHbIM. Hanpumep, pennrnosHele 3anose-
an, cogepxawymecs B KopaHe n bubnuu, npeg-
CTaBnsitoT cOO60N MoparbHbIe NPUHLUMNBI. YacT-
Hbl€ >Xe MPUHLMMbI — 3TO TE, PYKOBOACTBYSCh
KOTOPbIMW UHAMBWA, KOPPEKTUPYET CBOE YacT-
HOe nosegeHue.

Takvm 06pa3om, NpUHLMNbI B OGBEKTUBHOM
CMbICIe NpeacTaBnsaoT cobon ocHoBoMNonarakw-
Lme Havana nobbiX YernoBe4YEeCKMX B3auMOOT-
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HOLLIEHWI, XapaKTEePU3yOT HPABCTBEHHbIE U MPOeCCMOoHarnbHbIE KaYecTBa NINYHOCTK,
€e OTHOLUEHUE K OOLLENPUHATLIM OCHOBaM MOPariu, 3TMK1, K MOHMMaHWIo o6pa u
3na. CornacHo LiMuepoHy, npaBo NprM3BaHO UCKOPEHSTb MOPOKM M HacaxaaTtb
[06po. NpaBo AOMKHO MMETb HPABCTBEHHYHO OCHOBY, Kak CipaBeaIBo oTMeYaeT
O.W. LipiByneBckas, cooTBETCTBME NpaBa MoparibHbIM KPUTEPUSIM — OAMH U3 OCHO-
BornonararLwmx npMHUMNOB AaHHoro sienenunsa [1, c. 123].

B topucnpygeHumnm NoHATME NpUHLMNA TPakTyeTcsl MPMMEPHO Tak e, Kak U B
dunocodun. MNMpuHLMNBI NpaBa — OCHOBOMoOMNaratoLme Havana, naeu, onpeaernsio-
LLME COAepKaHMe 1 HanpaBMneHWUs MPaBOBOIo PEryNMpPOBaHKS B LIEINIOM U KaXKa0M U3
ero oTpacneln B YyacTHocTU. Kaszanock 6bl, npobremMe npaBoBbIX NPUHLMINOB yAenseT-
€A [OCTATOYHOE BHUMaHWe, BO BCAKOM Clyvae ee TpyaHO OTHECTU K YMCHY Marnouc-
cnenoBaHHbIX. OgHaKo B YCNoBUsIX TpaHcopMaLmm COBPEMEHHbBIX pearnuii, OTHOLLE-
HWUIN, NHCTUTYTOB, CO3HAHWUSI MOAEN MPUHLMMBI MPaBa He COCTaBMSIIOT UCKIIOYEHMS,
OHW TaKke noaBep>keHbl n3MeHeHusAM. COOTBETCTBEHHO, BOMPOC O MpUHLMNax
rocyfapCTBEHHO-NPAaBOBbLIX ABNEHWUI NO-MPEXHEMY KIHOYEBOWN N TEOPETUYECKM
3HaYMMBbIN.

CoBpemeHHasi Poccusi BCTynuna B HOBYH 3MoXy pas3BUTKS, CMEHUINMCH NPaBOBbIe
NPUOPUTETHI, OCHOBbI FOCY4aPCTBEHHOrO YCTPONCTBA, 3KOHOMUYECKOrO U coLmarnb-
Horo pa3sutusa obwecTtea. OcHoBononarawLWUM NPUHLUNAMKU CTany NPUHUMNbI
pasgeneHuns BrnacTen, rocrnoacTsa npasa, BEpXOBEHCTBa 3aKoHa, 3KOHOMUYECKOM
cBob0oAbl U HaCTHOM COBCTBEHHOCTU, OCTOMHCTBA NMUYHOCTY U NpaBa YenoBeka u
Aapyrve.

B coBpemeHHoI NpaBoBOW cucTeme ocoboe BHUMaHUe criedyeT yaenuTb AOKTpu-
HarnbHOMY W3Y4YEeHUI0 JaHHOro NPaBOBOro SBMeHus. MpuHUMNLI BbipaXatoT CyLL-
HOCTb MpaBa, onpefensT XxapakTep TONKOBaHUA U NMPUMEHEHMWS €r0 HOPM, TEM
caMbIM ONTUMU3NPYSI NPABONPUMEHUTENbHYIO MONUTUKY. 3HAYEHNE U Porb NPUH-
LMMNOB NpaBa B COBPEMEHHOW NPaBOBOW CYCTEME TPYAHO NePEOLEHNTL: OHKN obecne-
4YMBAIOT paspeLLeHne Aer, BO3HUKLLNX 13 OTHOLLEHWI, He YPeryriMpoBaHHbIX HOpMa-
MU nNpaea, brnarogaps TOMy 4YTO MOTyT ObITb UCNOSb30BaHbI B KA4ECTBE NPaBOBbIX
HOPM MpW aHarnorMmn, UMEKT OrPOMHOE BOCTIMTATENbHOE 3HAaYEHWE, UTPaOT BaXKHYHO
posnb B OOPMUPOBaHWN NPaBOCO3HAHMS rpaXaaH.

BbipaboTka 4ONroBpeMEHHON NPaBOBOM NOSIUTYKM, YCTAHOBMNEHWNE OCHOBHbIX BEK-
TOPOB NPaBOBOro Pa3BUTUSI CTPaHbl HANPSAMYH CBA3aHbl C UCCregoBaHUEM NPUH-
LMNoB POCCUICKOro Npaea, BeAb cTabunbHasa 1 npeackasyemMas npaBoBasi CUTya-
uMsa B 0OLLEeCTBE HE MEHEE BaXHa, YeM NonuTuyeckas n skoHoMu4veckas. MpuHum-
Mbl NpaBa UrpatoT BaXkHYIO PErYNSTUBHYIO POSb, yCTaHaBNUBasa pamku Hanbonee
»enaTtenbHOro n HpaBCTBEHHOTO NOBEAEHUS NIOAEN, AaBas BOSMOXHOCTb JIMYHOCTM
onpeaenuTbecs B CBOMX NPeACTaBNEHMAX O 3aKOHHOM M NPOTUBO3aKOHHOM, NMOMO-
rasi yCTaHOBUTb XXM3HEHHbIE MPUOPUTETbI U LEHHOCTU, a TakKe OCO3HaTb BCH
Mepy OTBETCTBEHHOCTW KakAoro YernoBeka nepes corpaxgaHamu, obLecTsom,
rocyjapCTBOM.

HopMaTunBHbI XapakTep NPMHLMIOB Npaea npuobpeTaeT ocoboe 3HaveHne, Kor-
Aa peyb ngeT 06 aHanorum npaea. Npu obHapyxeHnn Npobenos B 3akoHoaaTerNb-
CTBe, KOTOpble NPENATCTBYIOT OO LEKTVBHOMY pa3peLLEHNIO CyJOM KOHKPETHOrO Aena,
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CYZAl PYKOBOACTBYETCS OOLLUMM HaYanamm u npyMHUMnamMm npasa, OCHOBaHHbIMU Ha
naesx cnpasegnMBoCTU U ryMmaHuama. B cBA3u ¢ aTuMm o6LLenprsHaHHbIe MPaBoBbIe
NPUHUMMBI BEIAENSIOT B KAYecTBe MCTOMHMKOB npaBa B Poccuiickon degepaumm.
[Jencrame NpuHUMNOB HeonpeaeneHHo ANMTENbHOE BpeMsi NO3BONSET UM NpeTeHao-
BaTb Ha cTaTyc hopmbl Npasa. B Takom kayecTBe OHU XapaKTepHbl HEe TOMbKO ANs
npobenoB B npase, HO N Korga HeobxoOUMOCTb MPUHATMA HOPMATMBHOMO akTa
NpsIMO BbITEKaAET U3 MPaBOBbIX MPUHLIMMNOB.

Pa3BuTre 06LLECTBEHHBLIX OTHOLLEHWI MPUBOAMT K TOMY, YTO B 06LLECTBE BO3HU-
KaloT HETUNUYHbIE, HOBbIE OTHOLLEHMWS, KOTOPbIE 3aKOHOM He yperynupoBaHbl. 31O
4YpeBaTo NOsIBNEHMEM He MPegyCMOTPEHHbIX B 3aKOHE XXU3HEHHbIX CUTYaLuiA, KOTO-
pble ByayT paspellaTbCsd MMEHHO C MOMOLLbIO NPUHLUMMIOB Npasa [2, c. 177]. Ha-
npumMep, B COBPEMEHHOM POCCUNCKOM rpaxkaaHCKOM npase NpuHLumMnbl fobpocosec-
THOCTW, Pa3yMHOCTW 1 CNpaBeaIMBOCTU UCMNONb3YHTCA ANs onpeaerneHns npeaenos
[OMNyCTUMOTO OCYLLECTBIEHUS CyObeKTamMmm NpUHaANeXaLLmMx UM rpaxkaaHCKUX npas,
a TaKKke BOCMNorHeHNs Npobenos B 3akoHoAaTeNbCTBE. [JaHHbIe NPUHLMNBI UCMOSb-
3YHOTCH C LieNbio YCTaHOBMNEHUS COAepKaHns npas 1 0653aHHOCTEN CTOPOH 0b6s13a-
TENbCTB MPU OTCYTCTBUU NPSIMOTO YperynupoBaHus OTHOLLEHWI 3aKOHOM, cornatue-
HMEM CTOPOH, 0bblvasiMu AernoBoro obopoTa 1 NPy HEBO3MOXHOCTU NCMOSb30BaHUS
aHanorvmn sakoHa v npasa [3, c. 23].

Henb3s He cornacuTbes ¢ BbiBogoM O.E. KyTaduHa o Tom, 4To, korga npuHuma-
eTcH 3akoHogaTernbHoe peLleHne No BonpocaM, NPSMO He yka3aHHbIM B KOHCTUTY-
LuK1, 3aKoHoAaTenbHbIN opraH 0683aH PyKOBOACTBOBATLCS OOLLMMY NpUHLMNaMu
KOHCTUTYLIMOHHOIO CTPOS M NpaBa, B YaCTHOCTU MPUHLUMMNOM pasferneHus Bnacren
[4, c. 75]. Ecnu paccyxaaTb 06 OTpakeHUn NpUHUMMNOB NpaBa B HOPMAaTUBHbIX
akTax, 6e3yCrnoBHo, XenaemblM BapuaHTOM SIBNAETCSA CUTYyaLMst, KOraa BbICOKVE MOEN
HPaBCTBEHHOCTW, CBOOOAbI, r'yMaHM3Ma 1 CnpaBeaSIMBOCTY HAaX0OAT OTPaXKEHWE B
AeMOoKpaTU4eCcKknx 3akoHax. lNMpaBo 1 3aKOH He AOMKHbI PacXogUTbCS, OHW AOMKHbI
NPosIBNATLCH Kak hopma 1 coaepxaHue.

MpuHUMNBI NpaBa SBNAITCA CBOEro poAa haeanamu, No KOTOPbIM BblBEPAETCS
3aKOHHOCTb HOPMAaTMBHbIX aKTOB, ONpPeaenseTcs BO3MOXHOCTb CYLLECTBOBaHWSA KOH-
KpeTHOro HopMaTMBHOIO akTa B KayecTse (popMbl BblpaXkeHus npasa. Takum obpa-
30M, NPUHUMMLI NpaBa BbICTYNaoT B kKavecTBe (pyHAaMeHTanbHbIX naen 3akoHoaa-
TeNbHON AeATeNbHOCTU, KOTOPble, BOMMOLWAACh B KOHKPETHBIX OPUANYECKUX HOP-
MaXx, MOrYT KOCBEHHO BIMATb Ha Te UMW MHbIE NPaBOOTHOLLEHUS, a B psfe CriyvyaeB
HernocpeacTBEHHO KX perynvposathb. C npuHUMnamm npaea goSKHbI ObITb cornaco-
BaHbl BCe NpegnucaHuns, cogepxallmecs B 3akoHoAaTeNnbHoOM akTe. B cBs3u ¢ atum
coaep)kaHue NpUHUMMNOB NpaBa NoanexuT Hanbonee NONHOMY 1 AeTanbHOMY pac-
KPbITUIO KakK B Hay4yHbIX paboTax, Tak U B 3akoHodaTerbHbIX aktax. [puvHuunb
npasa AOMKHbl OblTb MakCUMarnbHO AeACTBEHHBIMM, B MONIHON Mepe oTpaxasich B
NoBbIX NPABOOTHOLLEHUSIX.

MpeoMeTom ANCKYCCUM OCTaEeTCsl BOMPOC O pasrpaHnyeHnn NOHATUIN «NPUHLN-
Mbl NpaBax» 1 «NpaBoBble NPUHLMNbLI». K npuMepy, HEKOTOpbIE aBTOPbI pasnuyaiT
METOAOMNOrMYECKUA CTaTyC NOHATUA «NPaBOBON NPUHLIMMY N «NPUHLMM NPaBOBON
cucTeMbl». [paBoBOM NPUHLIMN NpeACTaBNSIETCS NOHATMEM Hanbonee 06 beMHbIM,

2014 @ BECTHUK MNArIC 4 3

43



44

A.H.lNacaHoBa

BKITIOYaOLWMM B cebs He TOMbKO MPUHLUMMbLI MpaBa, HO U MPUHLUMMLI NPaBOBOK
CUCTEMbI, NPaBoOBOW MNONUTUKKM K T.4. [5, c. 114].

Bonee 06BLEKTUBHON NpeAcTaBNAeTCA Apyras ToYka 3peHust, CornacHo KOTOpoW
pasrpaHuyeHne NOHATUIN «NPaBOBbIE MPUHLUUMbBI» U «NPUHLIMMNBI NpaBa» cMbicna
He nMeeT. Kak otmeyvaeT O.U. LbibyneBckas, ynoTpebnsas NoHaTUe «NpuHUMMbI
npasa», Mbl YaLlie BCero nogpasymesaem heHOMeEH rnpasa B Liefiom, TO eCTb pac-
cMaTpuBaeMm ero u Kak cuctemy npaBOBbIX HOPM, U Kak NPaBOCO3HaHWE, U Kak
NOeonormvyeckyto HaaCcTpovKy, U Kak peanbHO cknagblBaloLwmecs NpaBooTHOLLE-
Hua [2, c. 179].

Mo-npexxHeMy akTyaneH BonNpoc krnaccudmkaumm npaBoBbIX npuHUuunos. Cne-
LmanucTbl OTpacneBbiX Hayk OTMeYaloT MHOrOYypOBHEBYIO CUCTEMY NPUHLMMOB. Ha-
npumep, I.6. ButTeHbepr Bblgensan aAse rpynnbl OCHOBHbBIX MPUHLMMOB YFONOBHOMO
npasa: obLienpaBoBble MPUHLNMBLI U NPUHLMNLI, cneunduyeckn 4ns yrornoBHOro
npa.a [6, c. 90]. A.B. HaymoB paccmaTpumBaeT TpexypOBHEBYHO CUCTEMY MPUHLMMOB:
obLwme mexoTpacnesble U cneuunanbHble [7, ¢. 69—82]. MogobHon knaccudmkaumm
npugepxusaetca n O.U. Libibynesckas [8, c. 153].

BblaeneHune TpexypoBHEBON CUCTEMbI MPaBOBbLIX MPUHLMMOB OCHOBbLIBAETCHA Ha
KpuTepumn cdepbl pacnpocTpaHeHns NPUHUMUMOB Npasa U YpoBHE UX B3aumoden-
cTBus Mexay cobon. [laHHasa knaccndukaumsa NnpeacTaBnseTcs BNofHe onpasaaH-
HOW KaK TeOpeTUYECKN, Tak 1 npakTuieckn. O6LLenpaBoBbIE NPUHLMMbBI ONPEAENSIIOT
cogepaHue BCero npouecca npaBoBoro perynupoBaHys TeX UM UHbIX obLLecTBeH-
HbIX OTHOLUEHWIN, OKa3blBasi OrPOMHOE BNUSHME Ha 3aKoHOAATENbHYK NPaKTUKY.
OT0 06YyCcnoBneHo TeMm, 4YTO obLLenpaBoBble MPUHLMMNLI ABASIOTCHA CTPYKTYPHbLIM
arneMeHTOM ropasno 6onee obLLEero NOHATUS, HEXeNW CcMCTeMa NPUHLMMNOB NpaBa
KOHKPETHOW NPpaBOBOW OTPACIN.

CornacHo knaccudukaumu, npegnoxeHHon A.B. Manbko n K.A. CTpycb, 00-
LenpaBoBble NPUHLUMLI NpaBa MOXHO pa3fgenuTb Ha ABe rpynnbl: MOpanbHO-
3TUYECKME, UNN HPABCTBEHHbIE, U OpraHM3aunoHHble. MopanbHo-aTuYeckas npu-
poaa o6LenpaBoBbIX MPUHLMNOB 06ecneynBaeT 4yXOBHO-HPABCTBEHHbIN 6asuc,
NCcXoAHble Hadyana, KoTopble OKasblBalOT BNNSHUE Ha MHAPOPMaLMOHHOE coaepxa-
HWe NpaBOBbIX OCHOB. pMOpPUTETHBIE LEHHOCTU, KOTOPbLIMU AOMMKHbI PYKOBOA-
CTBOBATbCS CyObEKTLI MPABOTBOPYECKOM U MPABONPUMEHUTENBbHON AEATENBHOCTH,
BblpaXkaloTcsl, B CBOKO oyepefb, opraHu3aumMoHHbIMU nNpuHumnnamm. OHU TECHO
B3aMMOCBSI3aHbl C HPABCTBEHHbLIMW, MOCKOMbKY AOMKHBI 00YCNOBNMBATLCH UX CO-
6nogeHnem. O6LenpaBoBble NPUHLMMBI (POPMUPYIOT CUCTEMY OTPacreBblX N Me-
XoTpacrneBblx NPMHUUMOB NpaBa, ABMSSCb CBOEro poga yH4aMeHTOM NpaBoOBbIX
OCHOB perynMpoBaHus 00LLECTBEHHbIX OTHOLLEHWI B Pa3nunyHbIX cdepax AeaTernb-
HOCTW.

OTpacnesble NpUHLMMNLI 0O6ecnevmMBatoT OTpaxeHne 0bLLenpaBoBbIX NMPUHLUMOB
Yyepes NpusMy npegmeTa n MeTofa perynmpoBaHus ToM Unmn MHOM oTpacnu npaea.
CopepxaHue oTpacneBbIX MPUHLMIMOB HECET B cebe OTpaKeHne OCHOBOMOMNaratoLLmx
TEOpPeTUKO-NPaBoBbIX Wael B (hopme NPUHLIMNOB pa3BUTUS onpedeneHHOn oTpacnu
npagea, a Takke OCHOBHbIX OpraHN3aLOHHO-PEraMeHTUPYOLLMX NPUHLMIOB Mexa-
HM3Ma NpaBOBOro perynuposaHus [9, c. 49].
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XapakTepucTuka yHKLMOHaNbHOTO acrnekTa NpPaBoBbIX NPUHLMIOB packpbiBaeT
UX NpaKkTUYeCKoe NpeaHasHayYeHne. BolaensoTtca ABe pyHKUUW: BHYTPEHHSSA Y BHE-
LUHASA. BHYTpeHHsIA o6ecneymBaeT cornacoBaHHOCTb CUCTEMbI FOPUANYECKUX HOPM.
Bce HopMmaTVBHbIE NpeanMcaHns 4OMKHBI COOTBETCTBOBATL NPUHLMMNAM npasa u
BbITEKaTb U3 X COAEpXaHUsl. OTO NO3BOSET OCYLLECTBISTL NPAaBOBOE perynvpoBa-
HWE Ha e4MHbIX Hayanax, YTo oGecnevymBaeT ero HanGonbLUYO Pe3ynbTaTUBHOCTD.
BHeLUHSIS doyHKLWMS NPUHLMMOB NpaBa 3akrlo4aeTcs B HENOCPeACTBEHHOM Perynmpo-
BaHWUM NoBeAEeHUs! CyGBHEKTOB 0GLLECTBEHHBLIX OTHOLLEHMIA. Hannune BO3MOXHOCTM
peanu3oBaTh TpeboBaHVs NPYHLMNOB NPaBa He TOMbKO B pamMKax NpaBonpYMeHeHus
npv npobenax B 3akoHoAaTeNbCTBE, HO U He Npuberasi K TakoBoMy obecneynBaeT
HaMbonNbLLY 06BEKTUBHOCTL NPaBOBOrO PerynMpoBaHus. Takum o6pa3oM, MpUHLK-
Mbl NpaBa ABNATCS BeAyLLMMM HaYanaMm (oopMUPOBaHUS, PasBUTUS U PYHKLMOHN-
pOBaHus Npaea, NPOHN3bIBas U CUCTEMY NpaB CyGBHEKTOB 06LLECTBEHHBIX OTHOLLIE-
HWIA, ¥ NPaBOBYIO pearnbHOCTb CTPaHbl B LIeSIoM, oTpaxas noTpeGHOCTM passutus
obLLecTBa Ha Ka)KgoM UCTOPMYECKOM 3Tane.

B coBpemeHHbIX ycroBusx rnobanvsaumm B3auMonpoHUKHOBEHWE PasfinYHbIX
IOPUONYECKNX CUCTEM SBNAETCA OCOGEHHOCTHI0 MPABOBOIO Pa3BUTUSI EBPOMNENCKMX
cTpaH. Poccuiickoe NpaBo MHTErpupyeTcs B MMPOBOE NPOCTPaHCTBO, YTO, B CBOIO
oyepenb, CNocobCTBYET Pa3BUTUI0 POCCUIACKOTO NpaBa, ero oGoralleHuio 1 coBep-
LLUEHCTBOBaHWIO, COOTBETCTBUIO MEXKAYHAPOAHbLIM CTaHAapTam 1 HopMam. Mpobnema
MpaBOoBbLIX MPUHLMMOB, @ 0COGEHHO UX peanu3auun, TpeGyeT NPOYTEHUSI B HOBOM
kntoye. MpaBunbHOE COOTHOLLEHWE NPUOPUTETOB, ONpPeAENeHe HOBbIX Hanpaene-
HWUIA NPaBOBOro pa3BUTKS OGLLECTBA SBMSETCS OAHOW U3 BaxHbIX 3aaad. ObLyenpus-
HaHHbIe MPUHLMMbI NpaBa AOMKHbI OCTABaTbCs MOCTOAHHLIMU, HAaxoAs HanGonee
MoJIHOE OTPaXKEHME B COAEPKAHUM NPABOBbLIX OCHOB pa3fnyHbIX cchep NpaBoBOro
perynimpoBaHust.
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